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HIGHLIGHTS OF LEGISLATION ENACTED AT THE 2018 REGUL AR
SESSION AFFECTING PUBLIC EDUCATION IN WEST VIRGINIA

By the Education Law Group at BowlesRice LLP

Senate Bill 62
Adjusting requirements for hiring school attendancedirectors
In effect May 15, 2018
Read the Entire Bill

In employing attendance directors, county board=sdotation will no longer be required to prefer
an applicant holding full certification in attend@nover an applicant who holds a professional
administrative certificatéest Virginia Code § 18-8-3(b).

Senate Bill 244
Specifying conditions for unlawful possession ofriearm at school sponsored activities
In effect June 8, 2018
Read the Entire Bill

Senate Bill 244 amends the statute that, with cedaceptions, makes it a felony to possess a
firearm or other deadly weapon on a school busy ibn the grounds of any primary or secondary
educational facility of any type, or at school-spored functionsWest Virginia Code § 61-7-11a.

The amended statute no longer forbids the possess$ia firearm or other deadly weapon at a
school-sponsored function, unless the functionggiace in a “specific area that is owned, rented
or leased” by the State Department of EducatiosS&condary Schools Activities Commission,
a county board of education, or local public scHoothe period of time the function is occurring.
West Virginia Code 8§ 61-7-11a(b)(1)(C).

Changes are made to the provision that allows ieedetaw enforcement officer to possess a
firearm or other deadly weapon on a school busy mn school grounds, or at a school-sponsored
function. The statute will no longer specify thia¢ retiree must be employed by a state, county or
municipal law enforcement agency; covered for ligbpurposes by his or her employer; and
authorized by a county board of education and¢hed principal to serve as security for a school.
Instead, the statute will now require that thereetilaw enforcement officer meet all of the
requirements to carry a firearm as a qualifiedredtilaw-enforcement officer under the federal
Law-Enforcement Officer Safety Act of 2004, as adet carry a firearm in a concealed manner;
and have on his or her person, official identifizatas provided by that ActWest Virginia Code

§ 61-7-11a(b)(2)(C).

The legislation also modifies the exception th&tved a person specifically authorized by the

county board or school principal to conduct proggamith valid educational purposes to possess
a firearm or deadly weapon that would otherwis@iadibited. The modification makes a student

of a primary or secondary facility ineligible forhi$ exception. West Virginia Code

§ 61-7-11a(b)(2)(D).



Senate Bill 283
Relating generally to procurement by state agencies
In effect June 8, 2018
Read the Entire Bill

Certain provisions of this legislation affect couhbards of education.

Amendments to the West Virginia Fairness in ComipetBidding Act affect the requirement that
county boards, with certain exceptions, solicit petitive bids for every construction project
exceeding $25,000 in total cost. The amendmentadaca definition of the term “construction
project:”

“Construction project” means a specifically ideietif scope of work
involving the act, trade, or process of buildingreating,
constructing, adding, repairing, remodeling, reliabing,
reconstructing, altering, converting, improving, parding, or
demolishing of a building, structure, facility, thaor highway.
Repair and maintenance of existing public improvetsi¢hat are
recurring or ongoing in nature and that are nadlyfidentified or
known at any one time shall be considered a coctgtruproject
and procured according to this article on an opwied basis, so
long as the work to be performed under the contiats into a
generally accepted single class, or type, and bsdde= notified of
the open-ended nature of the work in the soliatatProvided, That
no open-ended repair or maintenance contract mageeex
$500,000.

West Virginia Code § 5-22-1(b)(5).

Also, if the solicitation for a construction projemontains a request for any alternates, they must
be listed numerically in the order of preferencéerates will now be limited to five instead of
seven. A provision is repealed that allowed a pudlfitity to accept an alternate out of the listed
order.West Virginia Code 8 5-22-1(c)(1); West Virginia Code 8 5-22-1(f).

Senate Bill 319
Allowing individuals who completed home schooling & eligible for PROMISE scholarship
without equivalent diploma
In effect July 1, 2018
Read the Entire Bill

To be eligible for the PROMISE scholarship, a pergdio completed a secondary education
program in home school will no longer be require@lso acquire a General Equivalency Degree
(GED). Additionally, an individual who obtains a GEor equivalent, to be eligible for the
PROMISE scholarship, will no longer have to alsoptete a secondary education program in a
public, private or home school. All other requirentseof eligibility for the PROMISE scholarship
remain the same as beford/est Virginia Code 8 18C-7-6(c)(1)(A); West Virginia Code

§ 18C-7-6(c)(1)(B).



Senate Bill 364
Allowing parent or legal guardian of homeschooledlald provide signed statement for
obtaining permit or license to operate motor vehia
In effect May 31, 2018
Read the Entire Bill

Attendance directors and chief school administeatemain under a duty to provide, upon request,
a driver’'s eligibility certificate to students agé&%-18 who are enrolled in school, making
satisfactory academic progress, and applying t®ifision of Motor Vehicles for an instruction
permit or license to operate a motor vehicle. Urisiemate Bill 364, a parent or legal guardian of
a child who is being home schooled will now be empi@d to provide a signed statement that
takes the place of the driver’s eligibility certdite. The statement must affirm that the child is
being educated in accordance with law, is makingfaatory academic progress, and meets the
conditions to be eligible to obtain an instructgermit or license to operate a motor vehididest.
Virginia Code § 18-8-11(b).

Senate Bill 461
Extending time to file petition for motor fuel excise tax refund
In effect June 6, 2018
Read the Entire Bill

Like certain other parties, county boards of edaoocahave the right to petition the State Tax
Commissioner for a refund of motor fuel excise saxmeviously paidWest Virginia Code
8 11-14C-9(c)(4); West Virginia Code § 11-14C-9(d)(5).

Before the effective date of Senate Bill 461, thétjpn had to be filed no later than August 31 for
purchases of motor fuel made during the precedsuglf year ending June 30. The bill changes
the filing deadline to December 31 for purchasemofor fuel made during the preceding fiscal
year ending June 3UVest Virginia Code § 11-14C-31(d)(3).

Senate Bill 465
Relating to mandated reporting of child abuse and eglect
In effect June 5, 2018
Read the Entire Bill

In this bill, the Legislature revisited the statm@ndating that certain persons report suspected
child abuse and neglect.

This legislation repeals, on its effective datetaia subsections of West Virginia Code § 49-2-803
that were added to the statute in 2015 in the vedilke Penn State child abuse scandal. One of
the repealed provisions imposed broad reportingirempent on any person over the age of 18
who receives a disclosure from a credible witnd®sig or observes, any sexual abuse or sexual
assault of a child. Another of the repealed prowisi imposed a particularized reporting
requirement on any school employee who receivascéodure from a witness about, or observes,
any sexual contact, sexual intercourse or sexudalsion of a child on school premises or on
transportation used in furtherance of a school gsepA third repealed provision made clear that
the reporting requirements included reported, dssdl or observed conduct involving, or



between, students in any public or private schooinvolving a student and a school employee.
[When they were added to the statute in 2015, ¢pealed subsections were subsections (b), (c)
and (e) of the mandatory reporter statute.]

Senate Bill 465 clarifies that sexual abuse andi@e&ssault constitute abuse of a child for
reporting purposes. It reduces from 48 hours tbd4s the period in which a mandated reporter
is required to report suspected abuse or negléet bill clarifies that persons under the age of 18
are not mandatory reporterdMest Virginia Code §49-2-208(a); West Virginia Code

§ 49-2-208(d).

A mandated reporter must now directly report knosvnsuspected abuse and neglect to the
Department of Health and Human Services and, imogpjate cases, the State Police and law
enforcement agency. A mandated reporter cannohalige the reporting duty by merely “causing
a report to be madeWest Virginia Code § 49-2-208(a).

The amendments to the mandatory reporter law didchange the duty of county boards of
education and private school administrators to ipeall employees with a written statement
setting forth the statute’s requirements. Nor tithange the duty to obtain and preserve a signed
acknowledgment from school employees that they mageived and understand the reporting
requirementWest Virginia Code § 49-2-208(b).

Senate Bill 506
Deregulating persons who perform work on heating, &ntilating and cooling systems
In effect June 7, 2018
Read the Entire Bill

Depending upon the circumstances, a person workingertain heating, ventilating and cooling
systems in West Virginia may be exempt from havmgbtain, from the State Commissioner of
Labor, a license to do sW/est Virginia Code § 21-16-3(b).

Under prior law, one exemption was for a persorfgoenng routine maintenance as a direct
employee of the owner or operator of the facilithene the system is located. Senate Bill 506
modifies that exemption so that if the work corsddtroutine maintenance of a heating, ventilating
and cooling system, the worker does not have ta Beect employee of the owner or operator.
West Virginia Code § 21-16-3(c)(4).

Routine maintenance is still defined as “work perfed on a routine schedule that includes
cleaning and/or replacing filters, greasing or ilcdting motor bearings, adjusting and/or replacing
belts, checking system temperature, checking gapdrture, adjusting gas pressure as required,
and checking voltage and amperage draw on heatewgjlating and cooling systemsWest
Virginia Code § 21-16-2(i).



Senate Bill 561
Increasing minimum contract price requiring executon of bond with respect to building or
repairing school property
In effect June 3, 2018
Read the Entire Bill

Where the contract exceeds $25,000, a person ctingdo build, or repair, school property will
be required by state law to execute a bond, wigr@amed security, in the amount of the contract
price. Previously, contractors were required tocake a bond for the contract price when the
contract exceeded $100/est Virginia Code 8§ 18-5-12.

House Bill 2028
Relating to the venue for suits and other actionsgainst the state
In effect June 6, 2018
Read the Entire Bill

Prior to the effective date of this bill, any smitcircuit court against the Governor, any othatest
officer, or a state agency, could be brought onlyhe Circuit Court of Kanawha County. The
same was true of any suit to enjoin or otherwispsnd or affect any circuit court’s judgment or
decree on behalf of the statiest Virginia Code § 14-2-2.

This bill amends those rules. Such suits are ngdoronfined to the Circuit Court of Kanawha
County. They may be brought, instead, in the circaurt of any county where the plaintiff or

petitioner resides, or where the cause of acti@serThey may also be brought in the Circuit
Court of Kanawha CountyVest Virginia Code § 14-2-2.

House Bill 2546
Allowing replacement costs of employer provided prperty to be deducted from an
employee’s final paycheck if the property is not reurned
In effect May 15, 2018
Read the Entire Bill

West Virginia’s Wage Payment and Collection Actammended to allow employers to recoup
replacement costs associated with employer-providiexperty such as equipment, phones,
computers, supplies and uniforms that an emplog#setd return when the employee is discharged
or resignsWest Virginia Code § 21-5-4(f).

Under the new legislation, an employer is permiteeevithhold, deduct or divert an employee’s

final wages in an amount not to exceed the replacéwcost of the unreturned employer-provided
property under the following circumstances: (1) pheperty was provided to the employee in the
course of, and for use in, the employer’s busingjghe value of the employer-provided property
is more than $100; and (3) the employee signed #tewr agreement at the time the

employer-owned property was provided to the emmdge, in the case of property provided prior
to the effective date of House Bill 2546, the emgpko signed and ratified a written agreement).
West Virginia Code 8§ 21-5-4(f)(1).

At a minimum, this agreement must identify the esgpr-owned property and replacement cost,
clearly notify the employee the property must beuneed immediately upon discharge or



resignation, and clearly inform the employee thdtife to return the specified item may result in
the replacement cost being recovered by the emplioge the employee’s final wage¥/est
Virginia Code 8§ 21-5-4(f)(1)(C).

To exercise its right under the new law, the emptayust notify the employee by personal service
or certified mail, at the time of discharge or gesition, as to the replacement cost of the items,
and make demand for return of the employer-provigtegerty by a certain date, not to exceed 10
business days from the date of notificatidfest Virginia Code 8 21-5-4(f)(1)(D).

If, by the stated deadline, the employee returagptioperty in a condition suitable for the age and
usage of the items, the employee is entitled tavitieheld, deducted or diverted wages. Uniforms
returned within three years of issuance must benddeacceptable in their current condition at the
time of separation from employment. An employee vdigputes the replacement cost to be
deducted by the employer must do so, in writinghwwithe deadline for returning the property. In

the case of such a dispute, the employer must plecelisputed amount in an interest-bearing
escrow account. Unless within the next three motitasemployee files suit over the dispute, the
amount in escrow reverts to the employest Virginia Code § 21-5-4(f)(E); West Virginia Code

§ 21-5-4(f)(3).

House Bill 2546 preserves an employee’s right tiimt@arily consent to withholding, deduction
or diversion of final wages to account for unreagtrproperty. The legislation also allows an
employer to exercise any other remedies it may tavecover employer-provided property or the
value thereof. There is an important exceptiorhtorelief offered by House Bill 2546: it is not
available to an employer if the employer-employelationship is subject to, and governed by, a
collective bargaining agreementest Virginia Code 8§ 21-5-4(f)(2); West Virginia Code

§ 21-5-4(f)(4); West Virginia Code 8 21-5-4(f)(5).

House Bill 2655
Defining and establishing the crime of cyberbullyirgy
In effect June 8, 2018
Read the Entire Bill

This legislation creates the misdemeanor crimitfiieinge of cyberbullying of minors, punishable
by a fine of not more than $500 and/or confinemenail for up to a yearWest Virginia Code
§ 61-3C-14c; West Virginia Code § 18-2-41(d).

The crime consists of knowingly and intentionallying a computer or computer network to
engage in conduct with the intent to harass, imtat@ or bully a minor, defined as an individual
under the age of 18. The crime includes, but idimited to, posting, disseminating or encouraging
others to post or disseminate private, personaérual information on the Internet pertaining to
a minor, or posting on the Internet obscene madteria real or doctored image of a minuvest
Virginia Code § 18-2-41(a); West Virginia Code 8§ 18-2-41(b)(2).

“Harass, intimidate or bully” is defined as anyentional gesture, or any intentional electronic,
written, verbal or physical act, communicationngmission or threat that (1) a reasonable person
under the circumstances should know will have ffeeeof physically harming a minor, damaging
a minor's property, placing a minor in reasonabbla of harm to his or her person, or placing a



minor in reasonable fear of damage to his or hepenty; or (2) is sufficiently severe, persistent
or pervasive that it creates an intimidating, tteeang or emotionally abusive environment for a
minor. West Virginia Code § 18-2-41(b)(1).

Peaceful activity intended to express a politidgalw or provide information to others with no
intent to harass, intimidate or bully, does notstbute cyberbullying of minoraiest Virginia
Code § 18-2-41(b)(2).

House Bill 2799
Prohibiting the superintendent of schools from reqiring a physical examination to be
included to the application for a minor's work permit
In effect June 8, 2018
Read the Entire Bill

In considering whether to issue a work permit alfgya person, firm or corporation to employ a
14- or 15-year-old child, a county superintenddrgatmools, or designee, may no longer require a
physical examination of the child as part of thenpeapplication. The House Bill also provides
that an issuer of work permits is not requirededify that the minor personally appeared before
the issuer before a permit was issued, modifiejected West Virginia Code § 21-6-3(c); West
Virginia Code § 21-6-3(d).

House Bill 3089
Relating to the adoption of instructional resourcedor use in the public schools
In effect June 7, 2018
Read the Entire Bill

A new section of the West Virginia Code, West ingiCode § 18-2A-10, provides for the review
and adoption, by county boards of education, ofrursional resources for use in the public
schools. The legislation removes from the Stater@o&Education and the State Department of
Education many responsibilities associated withréwew and adoption process. To that end, the
new statute repeals any provisions of West Virgamle 8 18-2A-1 through West Virginia Code

§ 18-2A-8 that conflict with the new law, but oy to instructional resources adopted by a county
board for use in school year 2019-2020 and suceegsarsWest Virginia Code § 18-2A-10(a).

The instructional resources subject to the newgs®are print materials, electronic resources and
systems, and combinations of print materials aadtednic resources, that convey information to
a student covering at least 80% of the requiredesdrand skills approved by the State Board of
Education for subjects taught in the public schobite State Board is required to set a cycle under
which instructional resources are adopted by cobogrds. West Virginia Code § 18-2A-10(b);

West Virginia Code § 18-2A-10(c).

In order to offer instructional resources for uséhie public schools during a school year, a vendor
must first file with the State Superintendent oh&als, by the preceding January 1, a statement
verifying that (1) the instructional resources meeh-negotiable evaluation criteria established
by the State Board; (2) the instructional resounm&r no less than 80% of the required content
and skills for the subject; (3) the list wholesaile for the instructional resources will be noreno
than the lowest wholesale price available to sclisificts in any other state; and (4) the list



wholesale price for electronic files offered wittetprint instructional resources does not exceed
the list wholesale price for the same number ofptieted version of the print resources. County
board members and employees are forbidden to actales agent, directly or indirectly, for any
vendor that files with the State Superintend®vest Virginia Code § 18-2A-10(d); West Virginia
Code § 18-2A-11(K).

The State Board will annually provide county boawflsducation with a list of vendors who have
filed the required information. If, after filingsitstatement, a vendor fails or refuses to furrhigh t
instructional resources to any county board under terms of its statement, the State
Superintendent may disqualify the vendor and sdynetich county board of educatiovest
Virginia Code § 18-2A-10(e); West Virginia Code 8 18-2A-10(g).

When the new law takes effect, and with two exaeysti county boards may not adopt, and may
not use in the schools, instructional resourcesreff by vendors who do not appear on the list
from the State Board or do not otherwise comphhwite new law. One exception is that a county
board may adopt, and may use in the schools, tiginal resources approved and included on
the state multiple list. The State Board will cooi to prepare and approve the multiple list and
make it available to the counties. The second dimeps for supplementary instructional
resources, including, but not limited to, readiogks, library books, reference books, or any other
books. Supplementary instructional resources neisirtiered, received, examined and paid for in
the same manner and by the same persons as ofimiesitand equipmentVest Virginia Code

§ 18-2A-11(f); West Virginia Code § 18-2A-11(h).

Each county board must adopt a policy covering atieption of instructional resources. The
county policy must include the process for revieyvinstructional resources to ensure that they
meet State Board requirements and the 80% of coméguirement, which may rely on an
instructional material review by the State Departhtd Education. Additionally, the policy must
specify the composition and duties of a countyrutdtonal Resource Review Committee;
establish the process for recommending instructi@smurces for adoption; provide for a county
board meeting to determine which resources wiltdgpiired in the county’s public schools; and
require the county board to annually inform thet&Board of the instructional resources adopted
by the county boardiVest Virginia Code § 18-2A-11(j).

House Bill 3089 reiterates that county boards nfwrstish public students, free of charge, with
necessary instructional resources. If a county séedo furnish electronic resources to students,
it must provide students with reasonable accesisetoesources, which shall remain the property
of the school board. If students are required ® elsctronic resources to complete homework
assignments, the necessary computer equipmentbmysbvided to students and to the teachers
making the homework assignmeni¢est Virginia Code 8§ 18-2A-11(i).



House Bill 4006
Revising the processes through which professionaédelopment is delivered for those who
provide public education
In effect June 8, 2018
Read the Entire Bill

House Bill 4006 is massive. In addition to elimingtthe Department of Education and the Arts
and eliminating or reassigning the many functiohshe Department and its Secretary, the bill
revises the processes through which professionalaiement is delivered for those who provide
public education in this state, including improveinef the focus on school-level continuous
improvement processes led by the principal.

This summary refers to some, but by no means falheochanges made by the legislation.
Eliminated Entities

The Department of Education and the Arts is abetisas of July 1, 2018West Virginia Code
§ 5F-1-2; West Virginia Code § 5F-1-6.

The bill also abolishes the West Virginia Distarloearning Coordinating Council that was
established in West Virginia Code 8§ 10-5-2a, amNlational Institute for Teaching Excellence
established in West Virginia Code § 18B-11-6.

Transferred Functions

The Division of Rehabilitation Services is transéel to the Department of Commerce from the
abolished Department of Education and the Aviiest Virginia Code § 18-10A-2; West Virginia
Code 8§ 18-10A-3.

The Center for Professional Development is transtefrom the Department of Education and the
Arts to the authority and control of the State Bbaf Education, where it no longer has a

governing board and its general mission is to ackwdhe quality of teaching and learning in the
schools through programs, technical assistancew@guubrt. The Center is also to provide statewide
coordination for the continued growth and developinagd advanced placement programs, serve
as a liaison for The College Board, and providethertraining of advanced placement teachers.
The statute establishing the West Virginia Advan&ddcement Center, West Virginia Code

8 18A-3A-5, is repealedVest Virginia Code § 18-21-4(b).

Teacher Preparation Programs and Alternatives

In directing and controlling the education of psHE®nal educators in West Virginia, and in
adopting standards for the education and certifioadf professional educators, the State Board is
no longer required to consult with the Secretardfication and the Arts and the Chancellor for
Higher Education. Those standards must providegherstudy of the history and philosophical
foundations of Western Civilization and the writsngf the founders of the United States. Nor need
the State Board consult with the Secretary or Géldorcconcerning procedures for the approval
and operation of alternative teacher preparatiogmamsWest Virginia Code 8§ 18A-3-1(a); West



Virginia Code 8 18A-3-1(b); West Virginia Code 8 18A-3-1(b)(1); West Virginia Code
§ 18A-3-1d(a)(2).

Principals

The legislation also addresses the duties and megplities of school principals, expressly

recognizing that, in addition to supervising thenagement and operation of the school, the
principal shall be the principal instructional leadBeginning on July 1, 2019, the prerequisites
for an administrative certificate for principalslminclude successfully completing at least six
credit hours of approved course work in public sdhostructional leadership and management
techniques, including, but not limited to, the sahaccreditation process and strategic planning
for continuous improvementWest Virginia Code 8 18A-2-9(a); West Virginia Code

§ 18A-2-9(b)(2).

An individual will not be eligible for employmensa principal or assistant principal without first
successfully completing education and traininguval@ation skills approved by the State Board.
Once employed as a principal, an employee willaesadministrative and instructional leadership
responsibility for the planning, management, openaaind evaluation of the total educational
program of the schoolVest Virginia Code 8§ 18A-2-9(c); West Virginia Code 8§ 18A-2-9(c); West
Virginia Code § 18A-2-12(f).

By October 1, 2018, the State Board of Educatiolh adopt rules regarding the minimum
qualities, proficiencies and skills that will begrered of principals after July 1, 2019. The rules
will address staff relations, school community e@thip, educational proficiencies and
administrative skills, as was required under therprersion of the statute. They must also address
the added skills of instructional leadership andhag@ment techniques, including, but not limited
to, the accreditation process and strategic planfon continuous improvementest Virginia
Code 8 18A-3-2c(1).

House Bill 4006 repeals West Virginia Code 8 18&e3-which is the statute that required
beginning principal internships. It also repealssiWirginia Code 8§ 18A-3-2c, the statute that
established the Center for Professional Develops@nincipals Academy and required principals
to attend the Academy.

No principal may be assigned more than two sch@wsinty boards of education are authorized,
but not required, to assign a full-time principala school with a net enrollment of less than 170
studentsWest Virginia Code § 18A-2-9(f)(2); West Virginia Code § 18A-2-9(f)(8).

Performance Evaluations for Professional Personnel

In developing and modifying the professional peredperformance evaluation system, the State
Board is no longer required to consult with the €eifor Professional Development. Nor must

candidates for administrative certificates obt#iairt education and training in evaluation skills

from the Center for Professional Development. Ttag¢use establishing the Center’s personnel
evaluation project, West Virginia Code 8§ 18A-3Ai8repealedWest Virginia Code § 18A-2-12.

The legislation repeals obsolete provisions of Wésginia Code 8§ 18A-3C-2 related to the
phased implementation of provisions for professigeasonnel evaluations. It requires that the

10



annual personnel performance evaluations of alsoteom teachers, principals and assistant
principals in each school and school system bewded under rules to be adopted by the State
Board of Education before July 1, 2018. Requirethmonents of those rules must be the same as
under the most recent version of the statute, éxbapHouse Bill 4006 eliminates the requirement
to base 5% of classroom teacher, principal, andtass principal evaluations on the school-wide
score on the state summative assessment. Thedodbises by 5% the portion of those evaluations
that must be based on student learning as mealsytaw pieces of evidence at two points in time
over the instructional termWest Virginia Code 8§ 18A-3C-2(b); West Virginia Code

§ 18A-3C-2(c); West Virginia Code § 18A-3C-2(d).

Teacher and Leader Induction and Professional Growth

The Legislature intends to allow for local-levelplmentation of systems of support for building

professional practice. To that end, it directd gwgport systems must incorporate support for
improved professional performance targeted on mefges identified through the educator

personnel evaluation process and other professioeeds identified in the strategic plans for

continuous improvement of schools and school systérest Virginia Code § 18A-3C-3(a).

The State Board of Education must, by July 1, 2Qddlish guidelines for the design and
implementation of a county-level comprehensive eaysbf support for teachers and principals.
Effective for the 2018-2019 school year, a couraarld will be ineligible for state funding for
such systems unless it has adopted an implememia#a that is found by the State Board to meet
those requirements. Among other things, the plast mddress how the county will provide strong
support and supervision to assist beginning praisipn developing instructional leadership;
supervisory and management strategies; procedadapalicy expertise; and other professional
practices they need to be successful in leadingragous school improvement and perform at the
accomplished level or aboveMest Virginia Code 8§ 18A-3C-3(b); West Virginia Code

§ 18A-3C-3(c).

The legislation eliminates a requirement that antphoard of education adhere to the posting and
other provisions of West Virginia Code § 18A-4-Bajudge the qualifications of applicants for
the positions of master teacher, mentor, acadewaiclt and similar positions that provide support,
supervision or other professional developmentaining to improve the professional practice of
other employeediest Virginia Code § 18A-3C-3(c)(6).

Professional Devel opment

The State Board of Education is no longer requicefibllow the process of West Virginia Code
8 18-21-3 under which it developed an annual psitagal development master plan with input
from the State Department of Education, the Hidgtshrcation Policy Commission, the Legislative
Oversight Commission on Education Accountabilitye Center for Professional Development,
and regional educational development agencies. Weghia Code 8§ 18-21-3 is repealed, as are
provisions previously found in West Virginia Codel®A-3-8 and West Virginia Code
8 18A-3A-2 for the professional staff developmembjgct of the Center for Professional
Development.
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As the State Board continues to institute a sy$tgrthe coordination and delivery of high-quality

professional development, it is directed to incluidethe system’s goals (1) developing

instructional leadership skills of principals tosare that each school is led by a principal who is
knowledgeable of continuous improvement processgsable of leading effective improvement

efforts, and understands the value of fair and r@ateuperformance evaluations to drive

professional learning at the school level; (2) bgsprofessional development on a thorough
analysis of accountability data and strategic plagnfor continuous improvement that addresses
those areas that must be a priority for individsedool support, including an analysis of personnel
evaluation data; (3) focusing on assisting the oapment of each school, and differentiating

supports, according to need and level of performamcluding a school-based professional
development system that addresses the unique méestaff and students; and (4) delivering

professional development using techniques, schdwdules or time in a manner that does not
diminish student learninVest Virginia Code § 18-2I-1.

House Bill 4006 incorporates a finding by the Léggisre that professional development resources
must be focused in the most cost-effective manmethe unique needs of individual schools,
including their professional evaluation data, tor@ase each school’s capacity to improve student
performance and progress. The comprehensive infigte that supports a continuous process
for improving teaching and learning will now alsaciude high-quality principal preparation,
induction and evaluation; universal support for egimg principals, beginning teachers, and
beginning principals, assistant principals, and ational administrators; and support for
principals, assistant principals, and vocationahimistrators beginning a new assignment at a
school with a significantly different grade levelonfiguration. West Virginia Code

§ 18A-3C-1(a)(3); West Virginia Code § 18A-3C-1(b)(1); West Virginia Code § 18A-3C-1(b)(2).

House Bill 4042
Redefining school zone to facilitate placement otkBool zone signs
In effect June 7, 2018
Read the Entire Bill

In a school zone, the speed limit is 15 miles e lduring school recess and while children are
going to, or leaving, school during opening or tigshours. A school zone already includes all
school property, including school grounds; anyettos highway abutting the school grounds; and
a street or highway extending 125 feet from theetfroundsWest Virginia Code § 17C-6-1(a).

This bill defines speed zones in the case of schaxperties that do not abut a street or highway,
but are accessed through a right-of-way grantedritrance to school property. In such a case, the
school zone will now consist of all the school'®perty, including school grounds; any property
within the access right of way; and the streetighwway extending 125 feet from the right of way
entranceWest Virginia Code § 17C-6-1(a).
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House Bill 4145
Increasing the annual salaries of members of the VgeVirginia State Police, public school
teachers and school service personnel
In effect July 1, 2018
Read the Entire Bill

House Bill 4145 increases compensation for cenpaiolic employees, including the minimum
salaries payable to professional and service erap®pf county boards of education, beginning
July 1, 2018.

For the 2018-2019 school year, each annual salguwyef appearing on the 2017-2018 state
minimum salary schedule for teachers is increase®82)020 and then continues at that level,
without further increase, in subsequent yedfsst Virginia Code § 18A-4-2(b).

For the 2018-2019 school year, each monthly payrdigappearing on the 2017-2018 state
minimum pay scale for service personnel is incrédse$110 and then continues at that level,
without further increase, in subsequent ye¥fsst Virginia Code § 18A-4-8a(a)(1).

House Bill 4183
Relating generally to standardized testing requirerants for nonpublic schools
In effect June 6, 2018
Read the Entire Bill

This legislation concerns testing requirementsfadents in private, parochial or other nonpublic
schools electing to operate under West Virginia €d&l18-28-3 in lieu of the approval
requirements of West Virginia Code 8§ 18-8-1(b). éTépproval requirements of a nonpublic
school under West Virginia Code § 18-8-1(b) ar¢ tha county board of education must approve
the nonpublic school, instruction must be for aetisgqual to the instructional term that public
schools must offer, and, upon the request of thmtyosuperintendent of schools, the nonpublic
school must furnish to the county board such infdrom and records as may be required with
respect to attendance, instruction and progrestudents enrolled.]

Under House Bill 4183, nonpublic schools operatinger West Virginia Code § 18-28-3 are no
longer required to annually administer one of sehgpecified achievement or basic skills tests to
students aged seven through twelve. Instead, amssabsments must now be made at the same
grade levels and in the same subject areas agedgui the public schools for the state-wide
summative assessment. With one exception, the saseess must be nationally normed
standardized achievement tests, published or nomitach the last 10 years, but selected by the
chief administrative officer of each school. Thedent participation rate must be the same as
required in the public schools for a school’s cosifgoscore to be considered valdest Virginia

Code § 18-28-3(a).

The one exception is for nonpublic schools opegatinder West Virginia Code § 18-28-3 that
exclusively teach special education students alestis with learning disabilities. Although they,
too, must now academically assess students aaithe grade levels and in the same subject areas
as required in the public schools for the stateewsdmmative assessment, these schools may
continue to use one or more of the same four asseds as before: a standardized group
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achievement test; a standardized individual acinieve: test; a written narrative of an evaluation
of a portfolio of samples of a child’s work; and @ternative academic assessment of the child’'s
proficiency as mutually agreed by the county suggendent, parent(s) or legal guardian(s) and the
school.West Virginia Code § 18-28-3(b).

As before, all nonpublic schools covered by HoudeZa83 are required to initiate remedial
programs if the composite tests results on requareatiemic assessments fall below the 40th
percentile for a single year. If a school's restatsbelow the 40th percentile for two consecutive
calendar years, the school will no longer satisyy tompulsory school attendance requirement
until the 40th percentile standard is m&kst Virginia Code § 18-28-3(f).

Nonpublic schools retain discretion to administandardized achievement tests in subject areas,
or at grade levels, not required by the statiiest Virginia Code § 18-23-3(c).

House Bill 4187
Business Liability Protection Act
In effect June 8, 2018
Read the Entire Bill

House Bill 4187 amends an existing section of thestWirginia Code. As amended, the section
is now called the “Business Liability Protectiont&d/\est Virginia Code 8§ 61-7-14.

The amendment makes it illegal for the owner, lesseother person charged with the care,
custody and control of real property to

— prohibit any customer, employee or invitee fromgassing any legally owned firearm
when the firearm is lawfully possessed, out of vikweked inside or locked to a motor
vehicle in a parking lot, and when the customemlegee or invitee is lawfully allowed to
be present in the area,;

— verbally or in writing inquire about the presenceabsence of a firearm locked inside or
locked to a motor vehicle in a parking lot;

— ascertain the presence of a firearm within a vehicla parking lot, except when a search
of the motor vehicle for that purpose is condudigan-duty law enforcement personnel
in accordance with statutory and constitutionatg@cbons;

— take any action against a customer, employee ategnbased upon verbal or written
statements by anyone concerning possession adaifir stored inside a motor vehicle in
a parking lot, for lawful purposes, except uporiestents made pertaining to unlawful
purposes, or threats of unlawful action, involvaa§rearm, made in violation of the state
law that makes it a felony to make threats of téstoacts, convey false information
concerning terrorist acts, and commit terrorist{esa or

— prohibit or attempt to prevent any customer, empéogr invitee from entering the parking
lot of the person’s place of business becauseustemer’s, employee’s or invitee’s motor
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vehicle contains a legal firearm being carriedl&vful purposes and out of view in the
customer’s, employee’s or invitee’s motor vehicle.

West Virginia Code 8§ 61-7-14(d)(1); West Virginia Code 8 61-7-14(d)(2); West Virginia Code
8 61-7-14(d)(4).

Under the Act,

— an “employer” is any business that has employedssaa sole proprietorship, partnership,
corporation, limited liability company, professida@sociation, cooperative, joint venture,
trust, firm, institution, association, or publiceser entity;

— an “employee” is a person over the age of 18 whaois prohibited from possessing
firearms, and who works for the employer for sglavgges, or other remuneration, or as
an independent contractor, or as a volunteer ernntand

— an “invitee” is any business invitee, includingustomer or visitor, who is lawfully on the
premises of a public or private employer.

West Virginia Code § 61-7-14(a)(3); West Virginia Code 8 61-7-14(a)(4); West Virginia Code
8 61-7-14(a)(5).

The Act makes it illegal for employers to conditiemployment upon whether an employee or
prospective employee holds or does not hold adiea¢a carry a deadly weapon or a provisional
license to do sdNest Virginia Code § 61-7-14(d)(3).

The state Attorney General is authorized to enftiteeabove provisions of the Act by seeking an
injunction or other relief from the Circuit Court Banawha County to protect the rights of a
customer, employee or invitee, and/or civil peesltof no more than $5,000 for each violation,
plus all costs and attorney’s fees. A customer,leye@ or invitee aggrieved by a violation of the
Act may also institute a civil action for similaglief in the circuit court for the county where the
alleged violator resides or has a principal pladeusiness, or where the violation occurrédfest
Virginia Code § 61-7-14(f).

An employer, owner, lessee or other person chavgddthe care, custody and control of real
property is not liable in a civil action for mondgmages based upon any action or inaction taken
in compliance with the above provisions of the Afest Virginia Code § 61-7-14(e)(2).

House Bill 4242
Clarifying the jurisdictional amount for removal of a civil action from magistrate court to
circuit court
In effect May 17, 2018
Read the Entire Bill

West Virginia magistrate courts continue to hawegsgliction of all civil actions where the value
or amount in controversy, or the value of propadyght, exclusive of interest and costs, is not
more than $10,000Vest Virginia Code § 50-2-1.
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By agreement, the parties to a civil action in retagte court may, before trial, remove the case to
circuit court if the case involves less than $5,000is changes the prior rule, which allowed
removal by agreement if the case involved less #23500.West Virginia Code § 50-4-8.

Also, any party may now, before trial, remove a isiagte civil action to circuit court if the case
involves $5,000 or more. The prior rule allowed oeal by any part if the case involved $2,500
or more.West Virginia Code § 50-4-8.

As before, removal of either kind is conditioned payment of the circuit court filing fe&Vest
Virginia Code § 50-4-8.

House Bill 4336
Updating the schedule of controlled substances
In effect June 7, 2018
Read the Entire Bill

House Bill 4336 updates the schedules of contrdldustances by reorganizing each schedule to
remove numbering and lettering for subparts. Adddily, it provides that the drugs listed in each
schedule include not just the drug’s chemical sarigs# but also any isomers, esters, ethers, salts,
and salts of isomers, esters, and ethers, wheaxibeence of the such compounds are possible
within the chemical designation. The bill adds siiechemical compounds to three of the
schedulesWest Virginia Code 8 60A-2-204; West Virginia Code 8 60A-2-206; West Virginia
Code § 60A-2-210; West Virginia Code 8§ 60A-2-212.

House Bill 4402
Relating to the prevention of sexual abuse of chitdn
In effect June 3, 2018
Read the Entire Bill

With the aim of educating and preventing the sexlmise of children, this legislation requires
that children in grades K-12 receive body-apprdergafety information at least once per school
year, with a preference for four times per sche@alrybeginning July 1, 2019/est Virginia Code

§ 18-2-41(a).

In order to facilitate the process and developusses, the State Board of Education must propose
by December 31, 2018, a rule that, at a minimuroyides for developmentally appropriate
education and resources; social media usage angntprimplementation of best practices;
implementation strategies for differing school sizmd demographics; strategies for dealing with
disclosures after student education; rules inforntsd family voice; offender dynamics;
child-on-child scenarios; the development of supm@etary materials to embed into the school
climate; and protocols for local crisis responseanjunction with schools’ crisis response plans.
West Virginia Code § 18-2-41(a).

The State Board must also propose another ruledmgmber 31, 2018, and may earlier adopt an
emergency rule, establishing standards for traifungll public school employees. The rules must
be focused on developing skills, knowledge and lo#ipas to prevent child sexual abuse and

recognize and respond to suspected abuse and n&gscVirginia Code § 18-2-41(b).
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At a minimum, the training rule must require conigmesive instruction and information to better
equip schools and their employees to (1) recogseaually offending behaviors in adults,
guestionable behaviors such as boundary violatems,signs in adults that indicate they pose a
sexual risk to children; (2) recognize, approphatespond to, and prevent sexually inappropriate,
coercive or abusive behaviors among children sebyedchools; (3) recognize behaviors and
verbal cues that might indicate a child or youth haen a victim of abuse or neglect; (4) support
the healthy development of children and the bugdhprotective factors to mitigate against their
sexual victimization by adults or peers; (5) redrgnand appropriately respond to student
infatuations and flirtations with adults in schqo(6) recognize appropriate and inappropriate
social media usage by adults and children; (7) ideoxonsistent and standard protocols for
responding to disclosures of sexual abuse or repdthoundary-violating behaviors by adults or
children in a supportive and appropriate mannetr iieets mandated reporting requirements; (8)
provide adequate understanding of the age-apptepgamprehensive, evidence-informed child
sexual abuse prevention education which will beereffl to their students; and (9) reflect the
research on adverse childhood experiences and d@ramformed careWest Virginia Code

§ 18-2-41(b)(1).

The State Board’s training rule must require pubbitiool employees to complete the required
training for at least a cumulative four hours evievg years, with a skills renewal every two years
thereafter. It may allow in-person and e-learningtruction, as well as a series of trainings or
modules. The State Board must provide certificafesatisfactory completion for the employee
and employer, documenting that the employee comegléte required traininglMest Virginia
Code § 18-2-41(b)(2).

House Bill 4424
Providing that the Ethics Act applies to certain pesons providing services without pay to
state elected officials
In effect June 8, 2018
Read the Entire Bill

House Bill 4424 makes West Virginia’s Governmert#tics Act applicable to “public servant
volunteers” by including public servant volunteasighin the definition of “public official.”West
Virginia Code § 6B-1-3(k).

A public servant volunteer is defined as “any parseho, without compensation, performs
services on behalf of a public official and whogimnted or vested with powers, privileges or
authorities ordinarily reserved to public officidl¥Vest Virginia Code 8§ 6B-1-3(1).

House Bill 4473
Relating to use of state funds for advertising to @mote a public official or government
office
In effect June 5, 2018
Read the Entire Bill

West Virginia’'s Governmental Ethics Act is amendedallow situations in which a public
official’'s name or likeness may appear on certe@ms, and in certain materials, produced using
public funds.
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Specifically, a public official’'s name or likenesgy now be placed on any educational materials
paid for with public funds if the primary purposttbe material is to provide information about
the processes, operations, structure, functionsistory of an agency, agencies, or branch of
government, or to provide lists of contact inforimator other identifying information about a
public official. These include, but are not limitéal directories, reports, reference books and
legislative publications such as the West Virgilae Book.West Virginia Code 8§ 6B-2B-2(d).

Likewise, the name and likeness of a public officteay now be included in a press release,
produced with public funds, which is disseminatgdaby means, if the release is intended for a
legitimate news or informational purpose and domsfeature or present the public official in a
form, manner or context intended to promote the&iaff A press release produced with public
funds may not request, solicit or promote votingday official or political partyWest Virginia
Code § 6B-2B-2(e).

Finally, a public official’'s name or likeness magp&ar on a public agency’s website and social
media accounts or pages if it satisfies the requergs, above, for using the name or likeness on
education materials. In the case of a press rels@as®ining the official's name or likeness and
posted on the public agency’s website or socialimadcounts, the press release must satisfy the
requirements, above, for using the name or likermess press releas&Vest Virginia Code

§ 6B-2B-2B-3(a).

Items or materials that are paid for by a publiic@l's campaign funds are not subject to these
restrictions.West Virginia Code 8§ 6B-2B-4(d); West Virginia Code § 6B-2B-4(e); West Virginia
Code § 6B-2B-4(f).

House Bill 4478
Authorizing public schools to distribute excess fabto students
In effect June 5, 2018
Read the Entire Bill

“The Shared Table Initiative” directs the State Bbaf Education to provide policy guidance to
county boards of education on collecting unusedl fappropriate for redistribution, and making
it available throughout the day to students who m@yungry; providing a method for discrete
distribution of that food to be taken home by kidth food insecurity; and donating any unused
food to local food pantries and other entities ftthatribute food to those in need. In turn, each
county board must establish a program to assistesmodurage schools to participate in the
initiative. West Virginia Code § 18-5D-5(a)(2); West Virginia Code § 18-5D-5(e).

At a minimum, the guidance from the State Boardtrisisfoods and methodologies that include
the types of food that may be distributed; methafd$istribution to make excess food available at
other times during the school day and for consurnpditer school; and ways to otherwise donate
excess food to persons or organizations providiogl to persons or families suffering from food
insecurity. The guidance must be consistent wiatesind county health department and U.S. Food
and Drug Administration requirements and guideliioeshe distribution of excess foods. Methods
for distributing excess food to students withincAal may include a sharing table where food
service staff, students and faculty may return @ppate food items consistent with the State
Board guidelineswest Virginia Code § 18-5D-5(b); West Virginia Code § 18-5D-5(d).
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In participating in the initiative, county boardsish comply with West Virginia's Good Samaritan
Food Donation Act, West Virginia Code 8 55-7D-1sefy., which protects food donors from
liability for their good faith effortsWest Virginia Code § 18-5D-5(c).

House Bill 4571
Relating to the final day of filing announcements bcandidates for a political office
In effect June 8, 2018
Read the Entire Bill

On the final day for filing for an office or polital party position to be filled in any
primary or general election, the Secretary of Statéfice and each county clerk’s office must
now be open from 9 a.m. until 11:59 pWest Virginia Code 8§ 3-5-7(c).
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ATTORNEYS AT LAW

RECENT DECISIONS OF THE WEST VIRGINIA
SUPREME COURT OF APPEALS

. West Virginia Department of Education v. McGraw, No. 16-0679 (May 17, 2017). A
government employer implicates its employee’s liperterest in his/her good name when
the following elements are alleged: (1) a stigmagistatement; (2) which was false; (3)
was published, or made accessible to the publjcn(donnection with a serious adverse
employment action. When these elements are met,ethgloyee must be afforded
procedural safeguards under Article 1ll, SectioroL€he West Virginia Constitution.

. Smith v. Mingo County Commission, No. 16-0417 (May 19, 2017) (memorandum
decision). The rules governing whether a publiciai is entitled to indemnification for
attorneys’ fees are the same in both the civil anhinal context. In order to justify
indemnification from public funds, the underlyingtian must arise from the discharge of
an official duty in which the government has areiast; the officer must have acted in
good faith; and the agency seeking to indemnifyatfieer must have either the express or
implied power to do so.

. E. R v. Jefferson County Board of Education, No. 16-0836 (June 16, 2017) (memorandum
decision). A factor in favor of the Supreme CoafrtAppeals considering a technically
moot question is the fact that a statute like the Schools Act, which calls for one-year
student expulsions, by its very nature will conéita spawn controversies with limited life
spans that end before the appellate process camsrgourse. Circumstantial evidence
introduced at a student expulsion hearing is sefficto support a county board’s finding
that a student possessed a handgun on school fy;oipeviolation of the Safe Schools
Act.

. Walker v Pocahontas County Board of Education, No. 16-0659 (September 5, 2017)
(memorandum decision). The 15-day period for dilan Level One grievance complaint
includes working days. It excludes weekend dayg;iaf holidays, and days on which the
employee’s workplace is legally closed under théhawty of the employer's chief
administrator due to weather or other cause asigedvby statute. The only time an
employee is excused from complying with the 15-giagline is when the employee is not
working because of accident, sickness, death inntineediate family or other cause for
which the grievant has approved leave from employmEhe fact that the grievable event
occurred outside the grievant’s normal contraehter.g., during the summer months when
he or she was not working, does not excuse congdianth the 15-day rule.

. West Virginia Board of Education v. Board of Education of the County of Nicholas, No.
17-0767 (October 10, 2017). The West Virginia Bbaf Education is entitled to use its
discretion in approving or rejecting an amendmentat Comprehensive Educational
Facilities Plan submitted in aid of school closare&onsolidation.
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3

6. Giles v. Kanawha County Board of Education, No. 16-C-74 (January 5, 2018)
(memorandum decision). A public official can surst@n action for libel only upon proof
that: (1) the alleged libelous statements werefatsmisleading; (2) the statements tended
to defame and reflect shame, contumely, and disgupon the public official; (3) the
statements were published with knowledge at the timpublication that they were false
or misleading or were published with a reckless aitiful disregard of truth; and (4) the
publisher intended to injure the public officiatdligh the knowing or reckless publication
of the alleged libelous material. Statements ohigpi are absolutely protected under the
First Amendment and cannot form the basis for ardation action.

7. Ragione v. The Board of Education of Preston County, No. 17-0037 (January 5, 2018)
(memorandum decision). An employee whose grievaoes not allege violations of the
West Virginia Human Rights Act, and who does nopesd an adverse Level Three
grievance decision to circuit court, may not thengdpa civil action in circuit court alleging
claims that fall within the grievance procedure aarise out of the same facts and
circumstances as the grievance.

8. Maylev. Barbour County Board of Education, No 17-0204 (January 8, 2018)
(memorandum opinion). If an aide who applies fpoated early childhood classroom
assistant teacher (ECCAT) vacancy does not haveAHEQ@Ertification or meet the
definition of an ECCAT, the county board may treat as unqualified for the position.
Also, because ECCAT seniority accrues independertdyde seniority, aide seniority
does not count as ECCAT seniority.
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RECENT DECISIONS OF THE WEST VIRGINIA
PUBLIC EMPLOYEES GRIEVANCE BOARD

. Carpenter v. Logan County Board of Education, Docket No. 2016-1807-LogED (April 28,
2017). The seniority granted to regularly emplogedsice employees and the “seniority”
granted to summer service employees are contrbylesgtparate statutes and are not meant
to be commingled.

. Joy v. Jefferson County Board of Education, Docket No. 2016-1687-JefED (May 16,
2017). A grievant cannot grieve for another emp&yRelief entailing declarations that
one party was right or wrong, but provides no sait$te, practical consequences for either
party, is unavailable from the Grievance Board. Gnevance Board does not issue tort-
like or punitive damages, and only in extraordineages does it issue cease and desist
orders, or injunctions. Moreover, the Grievance rfldaas not been granted jurisdiction
over students, nor has it been granted any auyhmrievaluate student welfare or make
changes to a student’s grades or classroom assmam& grievant’s belief that his
supervisor's management decisions are incorreaoisgrievable unless the decisions
violate some rule, regulation, or statute, or ctutgt a substantial detriment to, or
interference with, the employee’s effective jobfpenance or health and safety. It is not
the role of the Grievance Board to change agendgig®; it has no authority to make a
specific change in a policy, absent some law, suleegulation mandating such a policy be
developed or changed.

. Wright v. Kanawha County Board of Education, Docket No. 2017-1370-KanED (May 22,
2017). Where the underlying complaints regardingagher’s conduct relate to his or her
performance, the effect of State Board Policy 580@ require an initial inquiry into
whether the conduct is correctable, meaning thiavdlves professional incompetency and
does not affect the morals, safety and healthestistem in a permanent, non-correctable
manner. If it is correctable, an employee is egditio an opportunity to improve his or her
job performance prior to the termination or transfethe teacher’s services. However, a
review of past improvement plans and disciplinactican can establish an employee was
on notice of the inappropriate behavior, and thairatinuing pattern of behavior is present
which has not proven correctable.

. Townsend v. Kanawha County Board of Education, Docket No. 2016-1702-KanED (May
22, 2017). Under the current grievance proceduiegunty board cannot appeal a Level
One decision for any reason.

. Werthammer v. Cabell County Board of Education, 2016-1703-CabED (May 30, 2017).
Under the statute requiring that the employmergrofessional personnel shall be made
only upon nomination and recommendation of the sofandent, if the board refuses to
employ any of the persons nominated, the supedetarshall nominate others and submit
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the same to the board at such time as the boarddimest. The statute contemplates that
the board may reject the superintendent’s iniegbmmendation and still hire a different
person recommended by the superintendent as loihgeasonably believes that person to
be the most qualified. The statute that governdilingy of vacant professional jobs sets
out specific criteria a board must use in detenngrwhich candidate is the most qualified.
When selecting a candidate for a professional posther than a classroom teacher, a
county board must consider each applicable critdrgbed, but the statute permits a board
to determine the weight to be applied to each faco long as the weighting does not
result in an abuse of discretion.

. Hoffman v. Mingo County Board of Education, Docket No. 2016-1206-MIinED (June 5,
2017). To demonstrate a prima facie case of ralpreé grievant must establish by a
preponderance of the evidence the following eleme(it) that he engaged in protected
activity; (2) that he was subsequently treatednimdverse manner by the employer or an
agent; (3) that the employer's official or agerd batual or constructive knowledge that
the employee engaged in the protected activity;(dhthat there was a causal connection
(consisting of an inference of a retaliatory moyisetween the protected activity and the
adverse treatment. If a grievant makes out a pfatia case of reprisal, the employer may
rebut the presumption of retaliation raised therbpyffering legitimate, non-retaliatory
reasons for its action. Should the employer sucaeeebutting the prima facie showing,
the employee must prove by a preponderance olitlergce that the reason offered by the
employer was merely a pretext for a retaliatoryinaot

. Marcum v. Mingo County Board of Education, Docket No. 2017-1502-MinED (June 14,
2017). When a grievant is no longer an employe® tduvoluntary resignation while a

grievance over her non-selection for a vacancyergdmg, a decision on the merits of the
grievance would be a meaningless exercise and voourstitute an advisory opinion. The
Grievance Board does not issue advisory opinions.

. Pilkington v. Raleigh County Board of Education, Docket No. 2017-1498-RalED (June 15,
2017). Where a school employee’s insubordinate waititully negligent acts directly
compromise the safety of school children she has katrusted to transport, such actions
are not correctable within the meaning of the SBatard policy that entitles an employee
to an improvement period before her contract oflegnpent is suspended or terminated.
The employee can be disciplined for insubordinatiod willful neglect of duty even if no
students are injured.

. Srahan v. Monongalia County Board of Education, Docket No. 2017-0148-MonED (July

14, 2017). Although a county board’s decisionlkmvaa service employee the opportunity
to obtain a required license prior to his assuntimgduties of a position is not precluded
by statute, utilizing this alternative does not ategthe requirement that the position be
filled. Also, only if no qualified individual apgds for a service vacancy, i.e., no applicant
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holds the class title(s) in question or has sudatgsompleted the competency test, is a
county board obligated to offer competency tessaghat other employees may qualify
by successfully completing the examination. Howgevesthing in the school statutes
precludes a county board from providing applicantsh the opportunity to take the
competency test for a posted classification téleen though it already has applicants who
are fully qualified. Finally, when a multiclassifigoosition is posted, it is a county board's
choice as to which of the classifications in thetpg it looks to in assessing the statutory
requirement that seniority of the applicants beetednining factor in filling the position,
so long as the decision is not unreasonable obaseaof discretion.

10. Wagner v. Raleigh County Board of Education, Docket No. 2017-0809-RalED (July 20,
2017). If an applicant for a multiclassified seesivacancy currently holds the very same
multiclassification as the posted job, then a cplnttard may prefer that candidate over
another who currently holds a job in one, but nbtad the components of the posted
multiclassified position.

11.Nowlin v. Mercer County Board of Education, Docket No. 2017-1075-MerED (July 20,
2017). A county board must make a reasonable, daitd attempt to contact service
employees, in rotation list order, to present egtry or substitute assignments. Attempts
to contact an employee by telephone are generatigpaiable.

12. Courts v. Kanawha County Board of Education, Docket No. 2017-1369-KanED (July 21,
2017). In situations where the existence or naterce of certain material facts hinges
on witness credibility, detailed findings of fastdaexplicit credibility determinations are
required. The Grievance Board has applied the iatig factors to assess a witness’s
testimony: demeanor; opportunity or capacity tacpse and communicate; reputation for
honesty; attitude toward the action; and admissibantruthfulness. Additionally, the
administrative law judge should consider the preseor absence of bias, interest or
motive; the consistency of prior statements; thisterce or nonexistence of any fact
testified to by the witness; and the plausibilifytiee witness’s information.

13.Weaver v. Morgan County Board of Education, Docket No. 2015-1445-CONS (July 26,
2017). Under the school laws, the “cost” of a mator physical examination required by
a county board of an employee shall be paid indulthe employer. The “cost” does not
include mileage reimbursement incurred by a bugatpetraveling to a county board-
approved physician for the annual physical exanmnat

14. Spatafore v. Harrison County Board of Education, Docket No. 2017-0980-HarED (July
26, 2017). There is no requirement that all qiedifapplicants for a classroom teaching
position be interviewed. A faculty senate may, lsuhot required to, adopt a policy
permitting the county superintendent or designe®toow the pool of qualified applicants
to no fewer than three qualified applicants whoeagpgo be the most qualified based on
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an examination of the first nine qualification erie appearing in the statute governing the
filling of teacher vacancies (unless fewer thare¢hqualified applicants apply). In fact,
there is no requirement that any interviews be ootet.

15. Dempsey v. Kanawha County Board of Education, Docket No. 2017-0491-KanED (August
10, 2017). A vacancy in an existing service positnust be filled within 20 working days
after the vacancy commences, even when the vacawys near the end of the school
year. A county board cannot, instead of postingdhbefill it with a substitute for a period
that exceeds 20 working days.

16. Chrisman v. Jefferson County Board of Education, Docket No. 2017-2322-CONS (August
17, 2017). Whether a particular position which basn assigned a title that is not defined
by statute is an administrative position or a class teaching position is an issue
determined solely by the duties of the positione Tdcus is on the relationship between
the employee and the students, and how the edwsaads the majority of his or her time,
or what his or her primary duties are.

17.Walls v. Cabell County Board of Education, Docket No. 2017-0955-CabED (August 25,
2017). It is not arbitrary or capricious for a ooy board to deny an employee the
opportunity to perform an extracurricular run whegistical problems exist.

18.Morris v. Jefferson County Board of Education, Docket Not. 2017-2189-JefED (August
29, 2017). Because the non-renewal of an empleypsibationary contract is not a
termination and is not a disciplinary matter, &gant whose contract was not renewed has
the burden of proof by a preponderance of the exiee

19. Adkins v. Wayne County Board of Education, Docket No. 2016-1817-WayED (September
13, 2017). Service employees who worked duringotiee summer in a position that still
exists in the coming summer are entitled to retlaat position. In determining whether a
summer service assignment is the same as the ahenleeprior summer, the location of
the assignment is not a key factor. Some flexipékists in determining whether a position
one summer is the same assignment held in the gwimmer. It is enough that there is
consistency in the type of work being performecreif the location and exact nature of
the work is somewhat different. For example, busrafors’ positions remain the same
even though the routes change from summer to sunseteol lunch programs at different
schools are part of one overall lunch program; ansummer transportation program
employing aides remains the same program even ththeyroutes change from summer
to summer.

20.Durstein v. Cabell County Board of Education, Docket No. 2017-1955-CabED (September
22, 2017). Public employees are entitled to béegted from firings, demotions and other
adverse employment consequences resulting froraxieise of their free speech rights,
as well as other First Amendment rights. Howeuee, state, as an employer, also has an
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interest in the efficient and orderly operationtsfaffairs that must be balanced with the
public employees’ right to free speech, which isalsolute. Thus, an employee's speech,
to be protected, must be spoken as a citizen oatenof public concern. If the employee
did not speak as a citizen on a matter of publiscceon, then the employee has no First
Amendment protection. Also, statements that areenvath the knowledge that they are
false, or with reckless disregard of whether they false, are not protected. Finally,
statements made about persons with whom the englmg® close personal contacts, and
that would disrupt discipline or harmony among codkeos or destroy personal loyalty and
confidence, may not be protected.

21.Ference v. Brooke Board of Education, Docket No. 2017-2282-BroED (September 25,
2017). Angry threats by an employee to bring atgumork and shoot a specific employee
or employees consistently result in the employdesharge.

22.Thomasv. Logan County Board of Education, Docket No. 2017-1082-CONS (October 17,
2017). Elements of a grievance that are raiset,nbtipursued or developed, will be
considered abandoned. Mere allegations alone withdastantiating facts are insufficient
to prove a grievance. Selection decisions are lattpe prerogative of management, and
absent the presence of unlawful, unreasonablesbiraay and capricious behavior, such
selection decisions will generally not be overtarnglso, the approval of course work for
licensure is the purview of the State Departmeridication, not the county board.

23.Gabbert v. Boone County Board of Education, Docket No. 2017-2029-BooED (October
25, 2017). The burden of proof in cases whereldigpachool employee is suspended by
the county superintendent or county board restis thie employer. In situations where a
school employee has been suspended incident tionaal investigation, the question is
whether the county board violated law, rule, ongylor otherwise acted arbitrarily and
capriciously, in suspending the employee withowt while the matter was investigated
and a decision made regarding discipline. The gobatard does not have to prove that
actual disciplinary action would be justified, ibat suspension pending an investigation
was proper.

24.Finley v. Mercer County Board of Education, Docket No. 2017-1146-MerED (October 31,
2017). A mechanical error of an automatic calygtem does not deny a bus operator the
opportunity to perform similar extra-duty assigniseas other bus operators.

25. Bradley v. Ohio County Board of Education, Docket No. 2017-1538-OhiED (November 6,
2017). Under the grievance procedure, a singléhattcauses continuing damage does
not convert an otherwise isolated act into a caoimig practice. When a grievant challenges
a salary determination that was made in the pdstiag too low, this can only be classified
as a continuing damage arising from the allegedhgitd act that occurred in the past. The
date a grievant finds out an event or continuingcpce was illegal is not the date for
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determining whether a grievance is timely filedal employee knows of the event or
practice, he or she must file within 15 days of ¢lvent or occurrence of the practice. A
grievant’s failure to timely file a grievance istrexcused by the fact that he did not know
he could or should file one.

Bird v. Kanawha County Board of Education, Docket No. 2017-1534-KanED (November
9, 2017). With regard to the ability or qualifizat to perform a posted job, the status of
the applicant when he or she begins the job istiteal time period.

Manning v. Raleigh County Board of Education, Docket No. 2018-0028-RalED
(November 22, 2017). When filling positions in tBECAT classification, which are
required by statute to be multiclassifed as aid€ET, it is rational for a county board to
consider applicants who are certified and currergipployed aide/ECCATs over
employees who are only classified as aides.

Finney v. Hancock County Board of Education, Docket No. 2017-1523-HanED
(November 28, 2017). If an administrative law jedmds that a party has acted in bad
faith, and the action is extreme, the cost of th&img may be allocated to the party found
to be acting in bad faith, but is to be based enr#iative ability of the party to pay the
costs.

Estep v. Boone County Board of Education, Docket No. 2017-1094-BooED (December 1,
2017). “Ultra vires” acts of a government agentirg in an official capacity, in violation

of a policy or statute, are considered non-bin@ng cannot be used to force an agency to
repeat such violative acts.

Carnell v. Kanawha County Board of Education, Docket No. 2017-0986-CONS

(December 14, 2017). A qualified regularly emplby®us operator who applies for a
Supervisor of Transportation vacancy, and who dmésat the time hold a Supervisor of
Transportation job, should not be considered fa& plosted vacancy ahead of other
applicants who are regularly employed by the cobosrd in Supervisor of Transportation
jobs.

Neal v. Cabell County Board of Education, Docket No. 2017-2157-CabED (December 29,
2017). A review of past improvement plans and igiseary action can establish an

employee was on notice of his inappropriate belmawod that a continuing pattern of

behavior is present which has not proven correetdld rule otherwise would result in an
endless cycle of employee improvement, relapse aidovork habits, and the need for

additional evaluations and plans of improvement.

Barrett v. Berkeley County Board of Education, Docket No. 2017-2060-BerED (January
16, 2018). Insubordination includes, and perh&ogiires, a willful disobedience of, or
refusal to obey, a reasonable and valid rule, eggul or order issued by an administrative
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superior. Willful neglect of duty encompasses cadconstituting a knowing and
intentional act, rather than a negligent act.

33. Joy v. Jefferson County Board of Education, Docket No. 2017-2478-JefED (January 17,
2018). The grievant prevails by default in a gamleee if the employer does not make a
response within the time limits established indtaute, unless the employer is prevented
from doing so directly as a result of injury, ilsgeor a justified delay not caused by
negligence or intent to delay the grievance pradesssponse includes not only the timely
issuance of a Level One decision, but also theitgldf conferences and hearings within
proper limits. Default grievances are generallyutméted. In the first hearing, it is
determined whether a default occurred. If a defsufound to have occurred, a second
hearing is conducted to determine whether anyeféimedies sought by the grievant are
“contrary to law or contrary to proper and avaiabémedies.” If default occurs, the
grievant prevails, and is entitled to the reliefuested, unless the employer is able to state
a defense to the default or demonstrate the remegflyested is either contrary to law or
contrary to proper and available remedies. If timpleyer demonstrates that a default has
not occurred because it was prevented from me#tegme lines for one of the recognized
reasons, the grievant is not entitled to reliethére is no default or the default is excused,
the grievance will be remanded to the appropriexellof the grievance process.

34. Phillips v. Boone County Board of Education, Docket No. 2017-2333-CONS (January 19,
2018). Before an employee is disciplined for “estable” misconduct, the employee is
entitled to an opportunity to improve. It is noéetlabel given to the conduct that controls,
but whether the conduct was related to employeeldopmance and is correctable.
Accordingly, even when an employer labels an eng#és/conduct as “willful neglect of
duty” or “insubordination,” if the underlying conahts regarding an employee’s conduct
relate to the person’s employment, an inquiry nagstmade into whether that conduct is
correctable. Concerning what constitutes “corrdetabonduct, the question is whether
the conduct directly and substantially affectsiggals, safety, and health of the system
in a permanent, non-correctable manner. If so, @éhgloyee is not entitled to an
opportunity to improve.

35. Joy v. Jefferson County Board of Education, Docket No. 2017-1495-JefED (January 22,
2018). Under the grievance procedure, “reprisathe retaliation of an employer toward
a grievant, witness, representative or any otheiggzant in the grievance procedure either
for an alleged injury itself or any lawful attentptredress it. To demonstrate a prima facie
case of reprisal, a grievant must establish byepgmderance of the evidence the following
elements: (1) that he engaged in protected activéy, filing a grievance); (2) that he was
subsequently treated in an adverse manner by tiogen or an agent; (3) that the
employer’s official or agent had actual or condiiugc knowledge that the employee
engaged in the protected activity; and (4) thateheas a causal connection (consisting of
an inference of a retaliatory motive) between thetgrted activity and the adverse
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treatment. The critical question is whether thewant has established by a preponderance
of the evidence that his protected activity wasaedr in the personnel decision. The
general rule is that an employee must prove byepgrderance of the evidence that his
protected activity was a ‘significant,” ‘substafitiar ‘motivating’ factor in the adverse
personnel action.” If a grievant makes out a priatée case of reprisal, the employer may
rebut the presumption of retaliation raised therbpyffering legitimate, non-retaliatory
reasons for its action.

36. Wilfong v. Randol ph County Board of Education, Docket No. 2018-0177-RanED (January

25, 2018). If, due to her seniority, a half prpadfhalf teacher will retain employment after
her position is eliminated for lack of need, anddifie to lack of certification, she cannot
be placed in the only lateral administrative positiin the county (another half

principal/half teacher position), the employee a$ entitled to direct placement into any
other position in the county. Nor is the countyfob@equired to terminate the employee’s
continuing contract. Instead, it may lawfully plader on transfer for subsequent
assignment, with the directive to apply for all ésale positions for which she is certified.

37.Thomasv. Berkeley County Board of Education, Docket No. 2015-0431-BerED (February

38.

39.

2, 2018. A teacher’'s grievance challenging thentpwboard’'s termination of his
employment is moot and will be dismissed when,ofsihg the termination, he was
convicted of a felony, he entered into a sentenaigigeement providing that he will not
pursue or accept any employment in a teaching dgpalesere minors are present, and the
State Superintendent permanently revoked his tegdartificate.

Mize v. Cabell County Board of Education, Docket No. 2017-2232-CONS (February 7,
2018). Evaluations and subsequent improvementspdaa not viewed as disciplinary
actions as the goal is to correct unsatisfactorjopmance and improve the education
received by the students. Thus, in a grievancdestgihg an evaluation and improvement
plan, the grievant has the burden of proving heeday a preponderance of the evidence.
The Grievance Board will not intrude on the evatuad and improvement plans of
employees unless there is evidence to demonstrekeas arbitrary abuse on the part of a
school official to show the primary purpose of tbhederlying policies has been
confounded. An evaluation is properly conductati# performed in an “open and honest”
manner, and is fair and professional. The mere taat a grievant disagrees with his
unfavorable evaluation does not indicate that & wafairly performed, nor is it evidence
of some type of inappropriate motive or conductlanpart of the evaluator.

Hinkle-Brown v. Mingo County Board of Education, Docket No. 2017-2223-MIinED

(February 7, 2018). An assistant superintenddati®m of employment shall be not less
than one year nor more than four years, and sbhakxtend beyond that of the incumbent
county superintendent. An assistant superintenafesithools is an at-will employee who,
upon recommendation by the county superintendestagproval by the board, may be
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removed for good reason, no reason or bad reasvmab for a reason that violates as
substantial public policy. An assistant superintaridvho is being removed and replaced
cannot acquire enhanced terms of employment witbfficial action by the county board,
including the right to notice and a showing of m@@sunder the transfer statute.

40.Keller v. Board of Education, Docket No. 2018-0763-BOE (February 7, 2018). éfrite
Grievance Board’s rules, grievances may be dispotedthree ways: by decision on the
merits, non-appealable dismissal order, or appkaldismissal order. Non-appealable
dismissal orders may be based on grievances disthifes the following: settlement,
withdrawal, and a party’s failure to pursue. Appéded dismissal orders may be issued in
grievances dismissed for all other reasons, innfyidout not limited to, failure to state a
claim, or a party’s failure to abide by an appraf@iorder of an administrative law judge.
As the Grievance Board’s dismissal rule is simitara Rule 12(b)(6) motion under the
West Virginia Rules of Civil Procedure, that stamblahould be applied when, in a
grievance, the employer moves to dismiss the gnesdor failure to state a claim upon
which relief can be granted.
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RECENT ETHICS COMMISSION ADVISORY OPINIONS

1. Ethics Commission Advisory Opinion No. 2017-15. (May 4, 2017). County board

members are deemed to have “voice, influence, otrall over every contract to which
their school system is a party, regardless of #taild of such contracts. And with very
few exceptions, it is a crime for any county boar@imber to become financially interested
in, directly or indirectly, the proceeds of anyschsystem contract. Where a county board
member’s spouse is the owner of a piece of reatesthich is leased to a business, the
county board violates the Pecuniary Interest Stabytentering into a contract with that
business. This is not because the county boardoeeis certain to benefit directly from
the lease between that business and his/her spduss.the county board membeay
possibly benefit, directly or indirectly, from that lease enough under the Pecuniary
Interest Statute to prohibit the county board frentering into any contract with that
business. If not being able to contract with aifess that leases property from a county
board member’s spouse would result in excessiveeresgg undue hardship, or other
substantial interference with a county board’s apens, the county board may request an
exemption by filing a written application with tlighics Commission asking permission
to enter into such a contract.

It should be noted that this advisory opinion se@niadicate that individual schools may
enter into contracts. They cannot. Individualasl are not legal entities capable of
entering into contracts. All school-related coatsdor goods or services must be between
the county board and the supplier of the goodenrices.

. Ethics Commission Advisory Opinion No. 2018-05 (March 1, 2018). County board
members are deemed to have "voice, influence, otrad over every contract to which
their school system is a party, regardless of #taild of such contracts. And with very
few exceptions, it is a crime for any county boar@imber to become financially interested
in, directly or indirectly, the proceeds of any sochsystem contract. A county board
member may be employed by another government emplofiich receives, indirectly,
limited funding from that county board without \abihg the Ethics Act or the Pecuniary
Interest Statute. However, this board member’siposmust not be funded by the county
board and the member must not have any influermiegeyor control over any decision
regarding the School Board member’s employment whighother government employer
or any decision to fund that other government eygrio
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RECENT OPEN MEETINGS ADVISORY OPINION

1. Open Meetings Advisory Opinion No. 2018-02 (March 1, 2018). The Open Meetings Act
authorizes county boards to convene an executsgaeto consider “matters arising from
the appointment, employment, retirement, promotiwansfer, demotion, disciplining,
resignation, discharge, dismissal or compensatioa public officer or employee, or
prospective public officer or employee unless thielis officer or employee or prospective
public officer or employee requests an open meétiMghen a county board is considering
a personnel matter about a specific employee, laadeimployee requests that the board
conduct an open meeting, the county board woulcharty conduct an open meeting
regarding that specific employee. However, whesculsing one employee, it may
sometimes be necessary to discuss highly confaleptivate matters about other
employees who are not present at the meeting. hignsituation, county boards must
consider whether they can conduct an open meetgarding the specific employee, and
executive sessions regarding the other employdag if it is not possible to have a
coherent discussion of the relevant matter by cotnalgi part of the meeting in open session
and part of the meeting in executive session, iild/dbe appropriate to discuss the entire
matter in executive session.
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These materials are presented with the understanding that the information
provided is not legal advice. Due to the rapidly changing nature of the law, information
contained in these materials may become outdated. Anyone using information contained in
these materials should always research original sources of authority and update this
information to ensure accuracy when dealing with a specific matter. No person should act or
rely upon theinformation contained in these materialswithout seeking the advice of an attorney.
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